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Small Claims Court Rules, O. Reg. 258/98
R. 19 — considered

Mungovan D.J.:

I. Cause of Action

1      Plaintiff is suing the defendant for damages for "gross negligence" arising out of a move of the plaintiff's household
goods undertaken by the defendant. He is also claiming punitive damages in respect of this move.

II. The Issues

2         

1. What is the hourly rate for each of the two moves?

2. Did the defendant movers damage the plaintiff's personal effects during these moves?

3. Are the "limitation of liability" clauses, provided for in the bills of lading, enforceable?

4. Is this a case where punitive damages should be awarded?

III. The Facts

-The 1 st . Contract

3      The plaintiff, Mr. Taylor, required his household belongings to be moved from his one bedroom-apartment located
at 680 Dallas Road in Toronto to a storage warehouse in Toronto (formerly, North York). He, accordingly, on March

29 th , 2003 entered into a contract (the defendant's standard form of bill of lading) with the defendant, Sisters Moving
System Inc. o/a Yellow Moving & Storage (hereinafter referred to as "Yellow Moving & Storage"). In dispute is the
hourly rate. $69.00 has been changed on the bill of lading form to $59.00. The defendant charged the rate of $59.00.
However, the plaintiff took the position that $35.00 or $20.00 was the hourly rate.

4      In any event the defendant, using the hourly rate of $59, charged the plaintiff for this move $590.00 plus GST of
$45.43, totalling $694.00. The bill of lading records the time taken for the move to be 10 hours. Mr. Taylor paid Yellow
Moving & Storage $700.00, and they transported his goods to this warehouse. The warehouseman charged Mr. Taylor
a monthly fee. My understanding is that the warehouseman and the movers are different entities.

-The 2 nd . Contract

5      Then, on February 2 nd ., 2004, almost one year later, the same movers conveyed Mr. Taylor's belongings from the
warehouse to his new apartment at 2195 Jane Street in Toronto. The hourly rate this time had escalated to $80.00 per
hour, a 36% increase. The hourly rate again is in contention. Mr. Taylor testified that his agreement was obtained by
"duress". This time the move took 6 hours. He was charged and paid $480.00 plus GST of $37.60 (equalling $517.60).

-Plaintiff's Complaints About the Condition of His Personal Belongings

6      Following the end of the 2 nd . contract, the plaintiff complained to the defendant concerning alleged damages to his
goods. The Plaintiff's Claim in paragraph 17 contains the list of complaints. Mr. Taylor dealt with most in his testimony
at trial. Later in these Reasons I intend to address each complaint.

IV. Analysis
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1. Hourly Rate for the 1 st . Move

7      The movers charged Mr. Taylor $59.00 per hour to move his goods from his apartment to a storage warehouse.
That rate is stated on the bill of lading. Mr. Taylor testified that he agreed orally to pay $35.00 an hour and then, in
his testimony he said that the rate was $20.00 per hour. However, he did sign the contract that showed the rate to be
$59.00 per hour. Until this litigation ensued, the evidence does not demonstrate that he had made any complaint about
this "exorbitant" rate to Ms. Cathy Brown, the owner of Yellow Moving & Storage, and if one is counting the months
between the first and second moves, he had ten months to make that complaint. I must, therefore, conclude that the
hourly rate was $59.00 and not either $35.00 or $20.00.

2. Hourly Rate for the 2 nd . Move

8      The hourly rate for the second move is quite a different story. Mr. Taylor did not know that the rate had increased

from $59.00 to $80.00 until the defendant's driver (Mike) handed him a copy of the 2 nd . bill of lading to sign after the
defendant's employees had completed their loading of his personal effects onto the truck. Mr. Taylor was told to sign the
bill of lading or else the defendant's employees would unload his goods there and then and charge him for the unloading.
He complained to Ms. Cathy Brown (owner of the defendant) by telephone about his being required to sign a bill of lading
showing $80 as the movers' hourly rate, but he got nowhere. The upshot was that he did sign the bill of lading with the
$80 hourly rate but he did not do that willingly. He felt compelled to do so. Hence, he signed the contract under protest.

9      I find that the increase in rate from $59.00 to $80.00 can only be part of the contract between the movers and their
customer, Mr. Taylor, if he gave his assent to this new rate. That should have happened when he booked the defendant's
services. There is no evidence that that had happened. The contract had already begun when the movers' driver demanded

that Mr. Taylor sign the 2 nd . bill of lading which contained the $80 figure. However, it was reasonable for him to expect

that the former rate at $59 would continue to apply to this 2 nd . move.

10      Therefore, Yellow Moving & Storage (the defendant) should have only charged the plaintiff 6 hours at $59.00 +
7% GST per hour, equalling $378.78. That was the true contractual rate, inferred from the previous bill of lading and
reasonably expected by Mr. Taylor when he arranged for the defendant to carry his goods. Instead, he was charged
$513.60. Accordingly, the plaintiff was overcharged by $134.82.

11      With respect to both moves, Mr. Taylor complained bitterly in court about the number of hours that each move
was stated to have taken. Nobody from the movers gave evidence to justify the time taken. However, Mr. Taylor was
not clear in his calculation of the hours that the defendant's employees should have taken to complete these two moves. I
am, therefore, reluctant to disturb the defendant's figures, although I did take notice of their failure to insert the finishing

time in the 2 nd  bill of lading.

3. Mr. Taylor's Personal Belongings

12      I shall now deal with each complaint referred to in paragraph 17 of the Plaintiff's Claim. Only those described by
Mr. Taylor in his testimony will be considered for compensation, as the pleadings are not evidence usually.

• the stereo speaker 1  — $1,000: The relevant photographs 2  do not reveal any damage whatsoever. Moreover, Mr.
Taylor did not submit any repair bill or repair estimate or bill for replacement of this item of personal property said
to be damaged. I am mindful of Priddle D.J.'s order of October 25, 2004 stating: "Plaintiff has been informed that he
must produce evidence as to the then current values of personal property items allegedly damaged by the defendant's
employees". No such evidence of current values was produced. I, therefore, must reject this claim for compensation.
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• 3 lamps and shades 3  - $150: Photograph 3-14 depicts one lamp with its shade. I can see no damage. Again, Mr.
Taylor submitted no repair bills, no repair estimates and no bills for replacement. No order for compensation can
be made with this state of the evidence.

• scratches on top of desk 4  - $80: Mr. Taylor did not mention in his testimony that a desk had been scratched nor
did he present any photograph showing these scratches or repair bill or repair estimate. Accordingly, I reject his
claim for damages.

• the dresser with the mirror 5  - $120: Mr. Taylor was critical of the way in which the defendant's employees dealt
with this item of property. It would appear that they detached the mirror from the dresser when loading this piece
of furniture onto their truck. When they reassembled the dresser-mirror following the move, the ends of the screws
apparently could be seen at the other end of the board that attached the mirror to the dresser. However, exhibit 3-1,
a photograph of the dresser-mirror, discloses no ends of screws. In addition, no bills for repairs and no estimates of
the cost of repairs were presented. I, therefore, must decline compensation here.

• "couch was torn" 6  - $120: This alleged problem was not mentioned in the evidence. Therefore, there will be no
order for compensation.

• Chairs belonging to the dinette set were damaged; the table-top revealed the ends of screws. 7  - $399:

13      As regards the table which is made of black marble 8  , the photograph (exhibit 3-10) does not show screws emerging
through the top nor does it show any holes in the surface of the table. Photographs 3-16 and 3-17 reveal the bottom part
of this table. They do disclose holes where screws are or were but these shots do not substantiate Mr. Taylor's allegation
in his testimony that screws broke through the table's surface. Mr. Conway argued that it would be very strange indeed
if manufacturers made screws for this table that were longer than the thickness of the table.

14      As for the chairs that apparently were damaged in the move, Mr. Taylor produced no pictures, no repair bills,
and no repair estimates.

15      Exhibit 5 is the bill of sale for this set of chairs and table, for which Mr. Taylor paid $399 on April 7 th  2000.
It would be relevant to Mr. Taylor's case if the movers had in fact destroyed this set or had lost it, neither of which
actually happened.

16      I conclude that Mr. Taylor has no legitimate claim for compensation here.

• desk lamp shade and metal shade 9  - $130: Photographs 3-4 and 3-5 depict this chattel but I cannot see any damage.
The claim is disallowed.

• drawing table devoid of nuts and bolts 10  - $80: Mr. Taylor is here complaining that the movers removed the nuts
and bolts. However, he did not testify on this matter and presented no photographs, no repair bills and no repair
estimates. I, therefore, cannot allow any compensation.

• a bundle of clothes was stolen in the storage house 11  - $500: Mr. Taylor had wrapped his twelve shirts, his three-
quarter length jacket and his velvet sports' coat in what looked to me like a blanket made of very sturdy material.
Photographs 3-7, 3-8 and 3-9 show this wrapping. All of these clothes have disappeared, according to Mr. Taylor.
Mr. Taylor wishes to hold the defendant movers liable for their disappearance.

17      However, as I understand the evidence, the storage house does not belong to the defendant. Another company owns
it. Mr. Taylor paid the storage facility rent on a monthly basis. The two contracts with Yellow Moving & Storage only
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provided for transporting the plaintiff's belongings to the storage depot and later, from there to his new apartment. The
bills of lading address the matter of moving goods, not storing them. Accordingly, I find, on the basis of the evidence,
that the defendant is not responsible for the alleged thefts.

18      No evidence was led or argument made that would implicate Yellow Moving & Storage in these alleged thefts. Mr.
Taylor was under the impression that the defendant movers and the storage people were one and the same entity. I do
not believe that is so. Mr. Taylor should have joined the storage facility in this lawsuit.

19         If I am wrong in this finding, Yellow Moving & Storage is responsible for 12 shirts at $18 per shirt, the total
damages being $216. As far as the jacket and sports' coat are concerned, no sales invoice and no quotation as to current
values were put into evidence. I cannot, therefore, assign values to these two items.

• scratched bedhead board 12  - $100: I cannot allow damages here because the plaintiff failed to testify about this
alleged damage and to submit a repair bill or repair estimate.

• torn bed caused by dragging it over the concrete 13  - $600: This allegation refers to the mattress. I have reviewed
the photographs, 3-18, -19 and — 20, and can find no tears. In any event I do not know how the plaintiff arrived
at damages in the amount of $600. This claim will be disallowed.

• damages to the typewriter 14  - $191: The typewriter is an I.B.M. selector. Exhibit 4 is a receipt for cleaning and
repairing this equipment on March 12, 2004. The cost of these services was $75 plus GST and PST, totalling $86.25.
The writing on the receipt is very difficult to read but I know from the legible part that Mr. Taylor had his typewriter
cleaned and repaired. He blames the defendant movers. But for their handling of this equipment, there would have
been no damage. They did not testify at trial to refute this testimony. I find that the defendant is responsible for
this bill.

• the gouged bookshelves: Mr. Taylor did not plead this point. However, it was part of his testimony. The photograph
of his bookshelves shows no damage. No repair bill or repair estimate was produced. No claim for compensation
can therefore be made.

• total damages in relation to damaged property: Total allowable damages amount to $86.25.

4. "Limitation of liability" provisions

20      First, the two contracts or bills of lading provide that "[t]he customer acknowledges that Yellow Moving [& Storage]
maximum liability is $0.60 per pound". [Italics are added.] However, for the defendant to invoke this limitation of liability
clause they must have put into evidence the weight in pounds of the plaintiff's personal belongings. That was not done.
Accordingly, the defendant cannot rely upon this particular limitation.

21      Secondly, there is the deductible of $150.00, which is found in the second box on the front page of both bills of
lading, viz. "$150 deductible per claim". [Italics are added.]

22      If the damage to the typewriter ($86.25) and the overcharge on the fee ($134.82) are considered two claims equalling
$221.07, they would be wiped out by the application of the deductible. I find such a result in the circumstances of this
case to be "unconscionable" or "unfair or unreasonable", as those terms were used by Labrosse J.A. in Solway v. Davis

Moving & Storage Inc. 15  After all, the defendant was clearly wrong in forcing the plaintiff to appear to agree with the
$80 charge per hour after contractual arrangements for the carriage of his personal effects had already been made.

5. Is this a case for punitive damages?

23      The answer is in the negative. The evidence does not demonstrate that degree of moral turpitude crying out for

punishment that one finds in cases such as Whiten v. Pilot Insurance Co. 16  .
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V. Disposition

24      Accordingly, these proceedings shall be disposed of as follows:

(a) There will be judgment in favour of the plaintiff, Mr. Young, for $221.07. ($86.25 + $134.82)

(b) The plaintiff is entitled to pre-judgment interest in accordance with the Courts of Justice Act at 2.8% per annum

from February 1 st ., 2004 (the date when the defendant transported the plaintiff's belongings to his apartment from
the storage facility).

(c) Plaintiff is also entitled to $150.00 in costs in accordance with Rule 19 of the Small Claims Court Rules. The
costs comprise the following components: (a) $50.00 for issuing the Plaintiff's Claim; and (b) $100.00 for setting the
action down for trial. If necessary, the parties may speak to me further regarding costs.

(d) Finally, the plaintiff is entitled to post-judgment interest in accordance with the Courts of Justice Act at 4%
per annum.

Footnotes

1 Sub-paragraph b) See photographs comprising exhibits 3-2 and 3-3.

2 Exhibits 3-2 and 3-3

3 Sub-paragraph c)

4 Sub-paragraph d)

5 Sub-paragraph e)

6 Sub-paragraph f)

7 Sub-paragraph g)

8 See exhibit 5.

9 Sub-paragraph h)

10 Sub-paragraph i)

11 Sub-paragraph j)

12 Sub-paragraph k)

13 Sub-paragraph l)

14 Sub-paragraph m)

15 (2002), 62 O.R. (3d) 522 (Ont. C.A.), para. 20

16 [2002] 1 S.C.R. 595 (S.C.C.)
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