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R. 19.04(a) — referred to

Mungovan D.J.:

I. Cause of Action

1      The plaintiff, Ms. Sandler, needed movers, as she had bought a new home, a condominium, and wanted to move her
personal effects into it. The individual defendants, D. J. Rockbrune (hereinafter "Mr. Rockbrune") and Bill Rockbrune,
operated a moving business under the trade name of Highland Van & Storage. Ms. Sandler hired Highland Van &
Storage for the move. Following its completion, she commenced these proceedings for damages for breach of contract.

II. The Background

2      As she had bought a new condominium, Ms. Sandler needed a mover. On the recommendation of a friend she
telephoned Mr. Rockbrune some time during the first week of February of 2002, and asked him to quote on her move.
She told him that she would need a mover to transport her personal effects from her home on Lowther Avenue in Toronto
to her new condominium on Delisle Avenue, Toronto. In addition, the mover would need to go to her aunt's place on
Yeomans Road, also in Toronto, and pick up more of the plaintiff's belongings which were stored in one room in the
basement, and transport that property to her condominium.

3      With that information Mr. Rockbrune quoted a price. He told Ms. Sandler that he would charge her for one truck
and four men at $125 per hour. He said that he counts on one hour per room. As she had six rooms on Lowther Avenue
and one room at her aunt's place, she could count on eight hours including travelling time. Eight times one-hundred and
twenty-five dollars plus 7% GST equal $1,070.00. Ms. Sandler was content with that price, since it was similar to what she
had experienced in a previous move. Accordingly, she accepted Mr. Rockbrune's price. The moving date was at first to be
March 29, 2002. The moving date, however, was changed from time to time until the parties agreed upon May 10, 2002.

4      Mr. Rockbrune did not visit Ms. Sandler's home on Lowther Avenue or her aunt's home on Yeomans Road either
before the date of the quotation or after that date. He testified that he had two full-time estimators and one of them did
visit these homes following his telephone conversation with Ms. Sandler. However, despite his testimony to the contrary,
I find that neither one came to these premises. Ms. Sandler was quite clear and definite on that point. I found that Mr.
Rockbrune was not so definite. He never called as a witness the estimator who was supposed to have come to the homes
in question nor did he give that individual's name.

5      Mr. Rockbrune said that he forwarded to Ms. Sandler the bill of lading and asked her to review it. If she could
accept its terms, she was to forward to him a deposit of $100.00.

6      While Mr. Rockbrune might have mailed the bill of lading to the plaintiff, she testified that she never received it. The

first time she saw it was in the early hours of the morning of May the 11 th ., 2002 when the move had finished. I have
no reason to disbelieve the plaintiff. In fact, throughout the trial I found the plaintiff's memory of events to be crystal
clear. I found no exaggeration in her testimony.

7      Following her telephone conversation with Mr. Rockbrune, Ms. Sandler mailed a cheque payable to the defendants
in the amount of $100. The cheque represented her deposit. That, of course, was done without ever having seen the
standard terms and conditions of the move as reflected in the bill of lading.

8      The movers, four in number, arrived at Ms. Sandler's home on Lowther Avenue at about 8 o'clock in the morning

on May the 10 th ., 2002, and began loading the trailer with furniture, etc. They completed their job around noon time.
They then proceeded to the aunt's place to pick up the plaintiff's property in the basement.
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9         From there they proceeded to the plaintiff's condominium on Delisle Avenue. After unloading the trailer, they
returned to the aunt's home to obtain the rest of the plaintiff's belongings, and then, returned to the condominium. They

completed the whole move at approximately 3 o'clock in the morning of May the 11 th ., 2002. The defendants entered

on the bill of lading the total charge of $2,442.74. They charged for 18.25 hours. 1  The movers at the end of the move
presented to Ms. Sandler for the first time a copy of the bill of lading, which she signed in two places without reading
its terms and conditions.

III. The Issues

10      The principal issues are as follows:

1. Did defendants overcharge the plaintiff?

2. Did the defendants in the course of the move damage or lose personal property belonging to the plaintiff?

3. Are the individual defendants liable or is a corporation liable?

4. What is the legal effect of the plaintiff's tipping the movers?

IV. Analysis

Issue #1: Did defendants overcharge the plaintiff?

11      The move started at 8 o'clock in the morning on Friday, May 10 th ., 2002 and ended 3 o'clock in the morning on

Saturday, May 11 th ., 2002. Accordingly, the move took approximately 18 hours. The defendants charged 18.25 hours
which would include travelling time. The quotation was essentially 8 hours. The move consumed more than twice the
quoted time. Should the plaintiff be required to shoulder the extra time?

-Was the quotation contractual?

12      The answer depends on whether the quotation was contractual or not. I find on the evidence that the contract
between the parties came into existence in the early part of February of 2002 when Ms. Sandler accepted the quoted
price. Therefore, the quoted price was a firm, contractual price, that, by definition, was binding on the defendants.

13      The defendants rely upon the clause in the bill of lading that provides:

FINAL CHARGES SUBJECT TO MOVING AND TRAVEL TIME TO AND FROM OUR DEPOT.

However, when the contract between these parties was made during the telephone conversation in February of 2002,
Mr. Rockbrune did not bring this clause to Ms. Sandler's attention. Indeed, the first time the plaintiff had any chance
of seeing it was in the early hours of the morning of the completion of the move. At that time exhaustion had set in for
all concerned. There was absolutely no discussion of any of the terms in that bill of lading. Accordingly, she signed that
document in two places without knowing its contents. Hence, the clause giving precedence to actual time taken to move
goods was never part of the parties' agreement, and as a result, is unenforceable.

14      The plaintiff paid to the defendants for a move of 18.25 hours $2,442.74, when she should have paid $1,070 for
an 8 hour move. She is, accordingly, entitled to a refund of $1,372.74.

-Was the quotation a mere representation?

15      It is possible to argue that the quotation was a mere representation and therefore, never formed part of the contract
between the parties. Even so it was a false representation, because the move took over twice as long as stated. The
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representation was made by an expert in the residential moving industry, who should have known enough to visit the
homes involved. In that way he would have been in a far better position to quantify the hours required for the move. If
he did not want to see the job site, so to speak, he should have at least told Ms. Sandler that he cannot be bound by the
quoted hours, and that the final bill would be based on the actual time consumed for the move.

16      Therefore, the representation as regards hours taken for the move was a misrepresentation, which was negligently
made. Ms. Sanders relied upon it to her detriment when she hired the defendants. Her damages on account of the
misrepresentation are the same as those for the breach of contract when the quotation was contractual in nature, namely,
$1,372.74.

-Was the actual time justified?

17      For purposes of this question, I shall assume that the answers to the two previous questions are in the negative,
that is, the quotation was neither part of the contract between these parties nor was it a mere representation. Assume
here as well that the movers were entitled by contract to charge for the actual time taken to complete the move. They
charged 18.25 hours. Were they justified in doing so? It would appear from the evidence that the move took that length
of time. However, that fact does not mean necessarily that the movers are entitled legally to charge their hourly rate in
accordance with that period of time.

18      The movers arrived at the plaintiff's residence on Lowther Avenue at approximately 8 a.m. By noon they were
ready to proceed to the plaintiff's aunt's place. They arrived there at about 1 p.m. They had to make two trips to the
aunt's home, because their truck was not large enough to take the plaintiff's items of personal property from both the
Lowther Avenue property and the aunt's place.

19      As regards the first trip from the aunt's home to the plaintiff's new condominium on Delisle Avenue, the movers
arrived at the Delisle property at 4 or 5 o'clock in the afternoon as stated by Mr. Williams in his testimony, an employee
of the defendants. However, according to Ms. D. Kopman, the plaintiff's daughter who was helping her mother with the
move, they arrived at her mother's new residence at about 9 p.m.

20      As regards the second trip from the aunt's home to the plaintiff's Delisle Avenue property, Mr. Williams's evidence
was that the movers returned to the Delisle Avenue property at approximately 9:30 p.m. On the other hand, Ms. Kopman
testified that the movers returned to her mother's home on Delisle Avenue for the second and last time at about 11 p.m.

21      Neither Mr. Williams nor Ms. Kopman recorded these times. They were relying on memory. They also were not
disinterested witnesses. However, I prefer Ms. Kopman's version of events to that of Mr. Williams' version. I found hers
to be more reliable. While well intentioned, I find that he did not take the questions asked of him seriously enough.
Furthermore, I do not think that he could divorce himself from the fray to tell me exactly what had happened. On the
other hand, Ms. Kopman, although the daughter of Ms. Sandler, seemed to have an easier time with explaining the facts
of the case despite her relationship to the plaintiff. She was able to give her evidence in a "matter-of-fact" way.

22         The movers took from 1 p.m. to 11 p.m., namely, 10 hours, to move the plaintiff's personal possessions from
her aunt's place to her Delisle Avenue condominium? When Mr. Rockbrune quoted 1 hour per room, and there was
only one room in the aunt's basement that needed the attention of the movers, how can the defendants justify taking
that much time?

23      According to Ms. Kopman, the truck was too small; she testified that, when the truck left her mother's Lowther
Avenue property, it was filled to capacity. She also mentioned that one of the movers, Steve, commented on the fact that
he did not know how the truck could store the rest of the personal effects that were located at the aunt's place, since there
was no space on the trailer when it left the Lowther property. The defendants did not call Steve. Mr. Williams, on the
other hand, stated that there was plenty of room left on the truck when it left the plaintiff's home. The truck or trailer
was 25 feet long, and had 8 to 10 feet free space on leaving the Lowther property.
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24      Yet, if that were so, what then was the reason for the 2 trips to the aunt's residence? Moreover, for reasons stated
above, I again prefer the evidence of Ms. Kopman to that of Mr. Williams.

25      However, the need to make 2 trips to the aunt's home does not appear to be the complete answer to the question,
why did it take 10 hours to move Ms. Sandler's property from her aunt's home to the Delisle Avenue condominium?
There was evidence of the truck having broken down in the aunt's driveway, which necessitated a second truck. Hence,
the huge time delay. That information derived from the aunt. The plaintiff did not call her to the witness box, her age
being the reason. The defendants vehemently denied that a truck had to be replaced. However, the "truck-replacement"
theory, in the absence of any other explanation, is a plausible explanation for the 10 hours taken to move the plaintiff's
personal effects from the aunt's residence to her own residence. The burden of explaining to the court the delay is squarely
on the shoulders of the defendants. They have not discharged that onus.

26      If I were deciding the case on the foregoing assumptions, I would allow 9 hours at the very most for this move.
That would approximate what Mr. Rockbrune told Ms. Sandler in February of 2002. On the evidence that is the best I

can do. In this respect I am reminded of the mandate of the Small Claims Court as stated in the Courts of Justice Act 2

: "The Small Claims Court shall hear and determine in a summary way all questions of law and fact and may make such

order as is considered just and agreeable to good conscience." 3  [Emphasis is added.]

Issue #2: Claim for damaged or missing items

27      The plaintiff claimed that the defendants damaged or lost a number of items of personal property as follows:

1. 48 inch wrought iron patio table and 4 wrought iron dining chairs

28      The plaintiff wants the replacement cost of these pieces of furniture. As regards the patio table, the movers set it

up with the umbrella, and some time following their departure at 3 o'clock in the morning of May 11 th  it fell over. Mr.

Hameed, the security guard, at about 5 o'clock in the afternoon on May the 11 th , 2002 found it dangerously hanging
over a railing. The top of the table was made of glass, and that had all shattered onto the patio floor. The 6 foot pole that
fits into the 16 inch shaft (which is connected to the base) had broken into two pieces at about the middle. The screw,

that appears to hold the pole 4  , when the pole rests inside the shaft, was not turned. The inference is that the mover
who set up this table forgot to turn the screw.

29          Ms. Sandler attributed the damage to the table to the fact that the movers had failed to turn the screw. Mr.
Rockbrune, on the other hand, argued that the failure to turn the screw had nothing to do with what actually happened
to the table. The table, in his opinion, had blown over some time after his men had left Ms. Sandler's home.

30      I find that the wind probably blew over the table causing the glass to shatter. It was sheer negligence on the part
of the mover who set up this table with its umbrella, regardless whether that umbrella be opened or not. The failure
to turn the screw probably did not influence the outcome, since the evidence is that the pole fit snugly inside the shaft.
However, the real problem is that no reason was given as to why the table had to be replaced as opposed to the glass top.
As regards the glass top, for which Ms. Sandler should be compensated, I have no evidence as to its replacement cost.
Consequently, I am denying the claim for the patio table and am awarding no damages for the glass top.

31      As regards the 4 chairs, which significantly were made of wrought iron, apparently, they were dented, but exactly
how that happened, the evidence was non-existent. In any event, I am once again unconvinced that they needed replacing.
Further, I have no evidence about the cost of repairing them. Therefore, the claim for the replacement cost of the chairs
fails as well.

2. the armoire
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32      This piece of furniture is an antique. It is approximately twenty years old. It measures 6 feet high, 4 feet wide and
6 feet deep. Ms. Sandler claimed that the movers chipped it during the move. She suggested that they failed to wrap it in

blankets, and the truck was crowded with furniture. When she notified Mr. Rockbrune on Saturday, May the 11 th . or

at the latest, Monday, May 13 th ., he refused to come out to her home to inspect the alleged damage.

33      The defendants introduced into evidence as exhibit #19 a statement from an individual named Anthony Lisboa.
He states that he has been "in the repair business for over twenty years and I am 100% satisfied that this is not movers'

damage". Mr. Lisboa apparently reviewed photographs of the armoire. 5  His conclusion was that the "[d]amages are not
moving related, this is normal wear and tear". He did not actually see the armoire.

34      Forum Antiques, on the other hand, did see the armoire on February 20 th ., 2004, two years after the event in
question. Their repair job would cost $1,000.

35      It would have been helpful if Mr. Lisboa, who is absolutely sure that the damage to the armoire is due to "regular
wear and tear", had been called as a witness. I am concerned that Forum Antiques might make repairs for damages not
sustained in the move.

36      I find that probably the armoire did sustain some damage in the move. I do not doubt Ms. Sandler's word. After
all, she is the owner, and presumably knows best the condition of this item of furniture before it was moved. However,
neither Mr. Rockburne nor Ms. Sandler are experts in repairing antique furniture. I shall rely upon the quote from Horse

Feathers Antiques 6  where they give a range of prices for refinishing this particular armoire, because they too did not
see it. "Depending on the extent of damage the minimum cost would be $500 to an upper range of $1500."

37      I shall allow $500 for refinishing the armoire.

3. the bird cage

38      The plaintiff claims that the movers chipped her antique bird cage. Forum Antiques quoted a price to paint it,
namely, $225. This claim is allowed.

4. cast iron planter and plant

39      The movers did drop the planter which contained a large benjamia plant. The planter shattered into pieces. Ms.
Sandler had the plant in her possession for 14 years. It was 6 feet high. Forum Antiques will replace it for $225, and
Summerhill Nursery & Floral will replace the plant for $300.

40      The defendants rely upon two clauses in the bill of lading which exclude their liability for specified damages. The
first appears to protect them from liability for dropping the planter. They are not liable for "i) Damage to fragile articles

that are not packed and unpacked by the contracting carrier, his agent or employee(s)" 7  . However, that exclusion of

liability does not hold true if the damage to the planter is caused by the negligence of the carrier, his agent or employee 8

. The carrier has the "[b]urden of proving absence of such negligence" 9  .

41         Hence, the onus falls on the defendants as carriers to show on the balance of probabilities that they were not
negligent in the handling of the plaintiff's planter. On the evidence I am not satisfied that they have discharged that
burden. They seem to think that the bill of lading gives them absolute protection from liability when dealing with fragile
articles, which clearly is not the case. Accordingly, the claim for the cost of the planter, namely, $225, is allowed.

42          As regards the plant, the same qualified exclusion of liability clause applies here. The carrier is not liable for

"damage to ... plants" 10  , unless the damage was caused by the carrier's or his agents' or employees' negligence. Again, the
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defendants have not persuaded me that the plant was not destroyed through their carelessness. The claim for replacing
the plant, namely, $300, is, therefore, allowed.

5. 2 framed botanical antique prints 11

43      Ms. Sandler had the defendants move these prints. They were missing at the end of the move. Forum Antiques
would replace the 2 for $900. This is an issue of credibility. I have no reason to doubt her word. However, the bill of
lading exempts the carrier from liability for the "[l]oss of contents of consignor packed articles, unless the containers used

are opened for the carrier's inspection and articles are listed on the Bill of Lading and receipted for by the carrier". 12

44      The plaintiff packed these prints. They were not listed on the bill of lading. It would seem then that, on the evidence,
the carrier, that is, the defendants, are not liable for the missing prints. However, the plaintiff paid a premium of $90
for "repair/replacement" insurance in relation to this move. The loss was not to exceed $30,000, and the deductible was
$150. However, at no time did the defendants disclose the name of the insurer. That was a serious breach of contract. I
find that the defendants are the insurers, to whom the plaintiff paid a premium of $90.

45      Accordingly, Ms. Sandler is entitled to claim from the defendants $900 less $150 (deductible) equalling $750.

6. 2 wedding portraits 13

46      This is another illustration of missing articles. As in claim #6 above, their value should be covered by the insurance
for which Ms. Sandler paid a premium.

47      The difficulty here is valuation of these portraits. This is a case where the court is faced with attributing a value
to something that is of sentimental value. Clearly, these portraits have a real value to Ms. Sandler, even though they do
not appear to have a commercial value.

48      She is claiming $2,290 for these portraits comprising a sitting fee of $195, 11 × 14 photograph price of $250 and a
framing cost (high end) of $700 totalling $1,145 × 2 equalling $2,290. I would allow the whole amount claimed.

7. refund of insurance premium of $90

49      The insurance was provided by the defendants. It was used to cover the missing framed botanical antique prints
and the missing wedding portraits. The claim, therefore, is not allowed.

Issue #3: Personal Liability

50      Mr. Rockbrune argued that, if anybody is liable here, it should not be the individual defendants but rather the
corporate defendant, Highland Van & Storage. However, Ms. Sandler dealt with him personally when she accepted his
quotation over the telephone in early February of 2002. She did not know of the existence of a corporation. Therefore,
even if Highland Van & Storage were a corporation, the moving contract was with Mr. Rockbrune in his personal
capacity together with his son and apparent partner, Mr. Bill Rockbrune.

51         Moreover, Mr. Rockbrune did not prove the existence of this alleged corporation by, for instance, producing

the company's certificate of incorporation. Finally, the law of Ontario in the form of the Business Corporations Act 14

requires that the corporate name appear on all contracts. No corporate name appears on the bill of lading, being some
indication that Highland Van & Storage was no corporation but a trade name for a partnership.

52      Accordingly, the individual defendants are liable for the proven damages.

Issue #4: Plaintiff tips the movers $100
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53      At 3 a.m. on May 11 th ., 2001 when the movers had finished the move, Ms. Sandler gave the men $100 in appreciation
for their efforts. They were exhausted, since the move started at 8 a.m. on the previous day. The defendants argue that this
act on her part indicates that she had no complaint and therefore, her subsequent complaints were not true. The plaintiff,
on the other hand, contends that she did let the men know that the move took too long in relation to what she was told
about its duration at the time she accepted the quotation. Moreover, she only found out about the damaged articles and
the ones that were missing later on that morning after the movers had left. Therefore, the complaints were legitimate.

54      I accept the plaintiff's argument. The payment of $200 in these circumstances is not tantamount to saying that the
move went without incident or that all breaches of contract were condoned.

V. Disposition

55      Accordingly, these proceedings shall be disposed of as follows:

(a) There shall be judgment in favour of the plaintiff against the defendants, jointly and severally, in the amount
of $5,662.74, calculated as follows:

1. $1,372.74 (Overcharge)

2. $ 500.00 (armoire)

3. $ 225.00 (bird cage)

4. $ 225.00 (planter)

5. $ 300.00 (plant)

6. $ 750.00 (framed antique prints)

7. $2,290.00 (wedding portraits)

$5,662.74

(b) The plaintiff shall also be entitled to pre-judgment interest at 2.5% per annum in accordance with the Courts of

Justice Act 15  from May 11 th ., 2001.

(c) The plaintiff shall also be entitled to the following costs: i. $50.00 (issuing the Plaintiff's Claim per Rule 19.01 of
the Small Claims Court Rules); ii. $100.00 (setting the action down for trial per Rule 19.01); iii. $50.00 (preparation
and filing fee per Rule 19.03); and iv. $300.00 ("lost opportunity" fee for Ms. Sandler and also because counsel
representing her appeared on one of the trial days — Rule 19.04(a)) - totalling $500.00.

(d) Plaintiff, in addition, shall be entitled to post-judgment interest at 4% per annum in accordance with the Courts
of Justice Act.

Footnotes

1 18.25 × $125 = $2,281.25 + (GST) $161.98 ($159.69 is the correct GST figure.) = $2,442.74 ($2,443.23 should have been the
total)

2 R.S.O. 1990, c. C.43, as am.

3 Ibid. sec. 25
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4 See exhibit 22 containing photographs.

5 Perhaps he saw the photographs of the armoire contained in exhibit 9.

6 Exhibit 6

7 Exhibit 12, Conditions of Carriage (bill of lading), clause 5 b) i),

8 ibid. clause 5 b)

9 ibid.

10 ibid. clause 5 b) iii)

11 See exhibit 3, point 2.

12 ibid. clause 5 iv)

13 See exhibit 8.

14 R.S.O. 1990, c. B.16, sec. 10(5),

15 R.S.O. 1990, c. C.43, as am.
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