
 

 

ONTARIO SUPERIOR COURT OF JUSTICE 
Small Claims Court 

 

 
 

Court file no. SC-18-4123-00 
Brampton 

 
BETWEEN:   
   

Hayden Mohammed and  
Nazreen Mohammed 

Plaintiffs 
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) 
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Darwesh Singh Mangat and 
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) 
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Representation: Self-represented 

Defendants )  

 ) Heard: July 10, 2019 
 
 

Reasons for Judgment 
The Facts 

[1]  The Plaintiffs, Hayden Mohammed (“Hayden”) and Nazreen Mohammed (“Nazreen”), 

entered into an Agreement and Purchase of Sale (“APS”) with the Defendants, Darwesh 

Singh Mangat (“Darwesh”) and Inderjeet Grewal (“Inderjeet”) for a residential property 

located at 7136 Baywood Court, Mississauga, Ontario (the “property”). 

 
[2]  The APS was signed on June 22, 2016 for the purchase price of $823,000, with a closing 

date of July 15, 2016 (the “transaction”). The APS also provided that “the Seller agrees 

to leave the premises, including the floors, in a clean and broom swept condition. Have 

all toys/swing removed from the back yard, have belongings moved from the garage 

and side of the house”. 

 
[3] The transaction was conditional upon the Plaintiffs obtaining financing as well as 

arranging a home inspection, at the Plaintiffs’ expense, and obtaining a report 

satisfactory to the Plaintiffs. In the event that the home inspection report revealed any 

deficiencies, the Defendants would be required to remediate any issues.   

 
[4] Both of these conditions were waived and did not become an issue for the Court to 

make any findings, although, the home inspection does have relevance with some of the 

facts in dispute, which I will address accordingly. 

 
[5] At the time the APS was executed, the property was vacant and was in “move-in ready” 

condition.  It is noted that a lock box was not affixed to the property and in accordance 
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with the APS, the Plaintiffs were entitled to three visits to the property, prior to the 

closing date, “at a mutually agreed upon time, provided that sufficient notice is given to 

the Seller”. 

 
[6] The Plaintiff’s Claim, issued two days before the expiry of the limitation period, claims 

damages in the amount of $10,485.27, based on the following allegations/damages: 

 
a) The Defendants left excessive amounts of garbage and debris at the property, which 

the Plaintiffs were required to remove at significant expense; and 

 

b) The granite counter-top in the kitchen was cracked, alleged to be cracked after the 

property was seen by the Plaintiffs and prior to their taking vacant possession. 

 

Home Inspection 
 

[7] The Plaintiffs arranged for a home inspection; a report having being filed as an exhibit 

at Trial. Although this report was not signed or dated, at Trial the authenticity of the 

authorship of the report itself was not disputed. In accordance with this report, the 

following are some of the items that required attention: 

a) Exterior grading of house; 

b) AC unit; 

c) GFCI; 

d) Cold room, sign of mold; 

e) Kitchen Island countertop “is very loose requires being glued from under 

countertop;” 

f) Dryer exhaust pipe; 

g) Wood under door to garage; 

h) Central vac misuse; 

i) Ceiling nails; 

j) Wood flooring; 

k) Smoke detectors; 

l) Water pressure;  

m) Water valve; 

n) Shower head in basement bathroom; 

o) GFCI in basement; 

p) Ducts need cleaning; and  

q) Water shut off for garage. 
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[8]  The APS was amended on June 2, 2016 and included a list of the above items to be 

fixed/addressed by the Defendants by July 11, 2016. A number of items were actually 

struck from the list, the only items requiring remediation/correction by the Defendants, 

by July 11, 2016, were: 

a) Fix/working order the rain shower in basement washroom; 

b) Repair defected window in family room; and 

c) GFCI at rear of home to be replaced, currently defective and plug in basement 

bathroom to be replaced to GFCI plug. 

 

Cracked Granite Counter-top 
 

[9]  As stated, the Plaintiffs complained that the granite counter-top had a large crack, which 

was discovered on or around July 15, 2016, upon their taking vacant possession of the 

property. 

 
[10] In accordance with the home inspection report, there is no mention and/or indication of 

this crack in the counter-top. The only “deficiency” in relation to the counter-top was it 

being loose and requiring gluing to secure it properly. 

 
[11] The Plaintiffs contend the crack on the granite counter-top must have occurred after the 

House Inspection – up until they took possession of the property on July 15, 2016.  

 
[12] It was also the Plaintiffs evidence that they were denied their third inspection visit of the 

Property, which was provided in the APS; the Defendants thereby being in breach of this 

condition. 

 
[13] The Defendants’ evidence was that the Plaintiffs had utilized their three visits to the 

property, and were now requesting a forth, which the Defendants admit to denying, as 

they claim they were not available and could not realistically accommodate this 

additional request. 

 
[14] The inference from the Plaintiffs is that as they were denied this third visit, as had they 

been permitted to do so, they would have readily seen the crack in the granite counter-

top. 

 
[15] I do not accept this allegation/inference simply because I find the testimony of the 

Defendant, Darwesh, to be forthright and credible. Furthermore, an email sent on July 
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15, 2016 by the Plaintiffs’ Real Estate Agent, Shaheena Hemraj (“Shaheena”) to the 

Defendants’ Real Estate Lawyer’s Office, Gina Ceci (“Gina”) states: 

 “Just for clarification purposes only we only went into the home for a visitation twice. 

We scheduled two visits to the property at an agreed upon date and time. We did go to 

the property on a third occasion but did not enter the property.” 

 
[16] This third visit was previously arranged and at an agreed date, although it was the 

Plaintiffs’ choice not to enter into the property. Therefore, the evidence from the 

Plaintiffs being “denied” a third visit simply contradicts this email that was sent from 

their Real Estate Agent. 

 
[17] The Defendants were under no further obligation to provide an additional visit, outside 

of what was contractually required and pursuant to the APS. Although, I do accept the 

evidence from Darwesh that an additional visit was contemplated, but could not be 

accommodated, as it conflicted with prior obligations that the Defendants had previously 

scheduled on that date. It is noted that the APS was very specific in stating the visits to 

the property were to be “at a mutually agreed upon time, provided that sufficient notice 

is given to the Seller”. 

 

Garbage/Debris 
 

[18] As stated previously, the Plaintiffs’ claimed that significant amounts of garbage and 

debris were scattered on property; only to be discovered upon taking possession on July 

15, 2016. 

 
[19] The evidence from Darwesh was that the Property was left in “move-in ready” condition 

and that there was no garbage to be removed - especially in a twenty yard bin as so 

stated by the Plaintiffs.  

 
[20] Moreover, in accordance with the APS, it was very specific insofar as stating that “the 

Seller agrees to leave the premises, including the floors, in a clean and broom swept 

condition. Have all toys/swing removed from the back yard, have belongings moved 

from the garage and side of the house”. This condition was not amended following the 

House Inspection and there was nothing in the House Inspection suggesting that there 

was further garbage and/or debris on, in, or around the Property, that required 

attention. 
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[21] Therefore, I find it unlikely that following the House Inspection and the subsequent 

visits to the Property, the Plaintiffs did not have the APS clause amended, as was done 

for the list of deficiencies, to particularize in detail, the garbage and/or debris that was 

allegedly present. I also find it unlikely the Defendants would go to such an extent to 

present their home in “move-in ready” condition and as seen in the photos from the 

virtual tour on MLS, only to place garbage and debris on, in, or around the property and 

after the transaction closed, in time for the Plaintiffs to take vacant possession. 

 

Damages Claimed by the Plaintiffs 
 

[22] The “invoice” the Plaintiffs submitted into evidence, alleged to be for repairs and 

garbage removal at the property, in the amount of $10,485.27, is not supported with 

any other credible evidence by way of witness testimony from this company; any 

previously provided quote/estimate from this company, in order to back-up this invoice 

and/or provide any actual proof of payment. 

  
[23] Further, the Plaintiffs did not provide any other quotes and/or estimates from other 

companies to establish a baseline on the costs for the repairs and/or garbage removal 

as allegedly charged, as being necessary, reasonable or comparable. 

 
[24] I find it difficult to accept this document as credible or reliable evidence in which to 

assign any weight. 

 
[25] Further, I note the cost for removal and replacement of the granite counter-top does not 

show any comparative quotes or explanation as to why a crack in this granite would 

warrant a full replacement, rather than some sort of repair treatment.  

 

Conclusion/Summation 
 

[26] As with any action in Small Claims Court, a Plaintiff has the burden of proof, to prove 

that on a balance of probabilities, his/her case/claim is true. This means that the Court 

must be satisfied that on the evidence before it, the occurrence of an event more than 

likely transpired, than not. This requires a responsibility to present a case effectively and 

to ensure credible evidence, including oral testimony, be used to support the claim for 

damages. 

 
[27] I am somewhat troubled about this alleged crack in the granite counter-top. It was not 

noted in the House Inspection Report as an issue and the last correspondence between 
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the Plaintiffs’ lawyer, upon taking possession, did not even raise this issue, despite the 

Plaintiffs testifying they immediately noticed this obvious crack upon taking possession.  

 
[28] I also note that correspondence between the parties, after taking possession of the 

property, says nothing or even suggests that there was a crack in the granite counter-

top.  

 
[29] Lastly, I accept the testimony from Darwesh, in that the only time he heard about the 

crack in the granite counter-top and any garbage/debris at the property was almost two 

years after the Plaintiffs took possession of the property.   

 
[30] Furthermore, the post-possession correspondence between the lawyers does not even 

make a suggestion with respect to garbage and/or debris remaining on the property. I 

find it very hard to believe that the parties would be so cordial to each other, if that 

were to be the case. 

 
[31] In weighing all of the evidence before me and upon hearing and observing the 

testimony of the witnesses called by the parties, and for reasons given, I find that the 

Plaintiffs have not proven their case on a balance of probabilities and therefore their 

Claim must fail.  

Judgment 

[32] The Plaintiffs Claim is dismissed. 

 

[33] As the Defendants were successful, they are entitled to costs, albeit they were self 

represented while the Plaintiffs were represented by a licensed paralegal.  If the parties 

cannot agree on costs, the following shall be adhered to with respect to the production 

of brief, written cost submissions:  

 

a) The Defendants shall email their submissions on costs to the Plaintiffs’ representative, 

Bobby Tut, and to me, on or before December 16, 2019. The submissions shall be no 

longer than three pages in length; 1.5 spacing, exclusive of any Bill of Costs Offers to 

Settle; and 

 

b) The Plaintiffs shall email their responding submissions to the Defendants and to me, on 

or before December 30, 2019. The submissions shall be no longer than three pages in 

length; 1.5 spacing, exclusive of any Bill of Costs and any Offers to Settle. 

Release Date:  December 2, 2019.           Marty Klein   
M. Klein, Deputy Judge 
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